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SOFTWARE AS A SERVICE AGREEMENT
CAREFULLY READ THE FOLLOWING SOFTWARE AS A SERVICE AGREEMENT! IT CONTAINS VERY IMPORTANT INFORMATION ABOUT YOUR RIGHTS AND OBLIGATIONS, AS WELL AS LIMITATIONS AND EXCLUSIONS THAT MAY APPLY TO YOU. YOU ARE CONSENTING TO BE BOUND BY AND ARE BECOMING A PARTY TO THIS AGREEMENT BY CLICKING THE “ACCEPT” OR “AGREE” SELECTOR, OR BY ACCESSING THE SOFTWARE AS A SERVICES ASSOCIATED WITH THIS AGREEMENT, WHICHEVER OCCURS FIRST. NOTE: THIS AGREEMENT INCLUDES A WAIVER OF THE RIGHT TO A JURY TRIAL. 
Please contact us at info@EdgarAgents.com with any questions. 
This Software As A Service Agreement (“Agreement”), effective as of the Effective Date (defined below), governs your use of the SaaS Services (defined below) offered by EA Tech LLC, a Delaware limited liability company (“our,” “us,” “we” or “EA”) to you (defined below). If the SaaS Services are being used by an individual for personal use, the terms “you” and “your,” as used in this Agreement, will mean such individual. However, if the SaaS Services are used by an individual on behalf of an organization (e.g., a sole proprietorship, partnership, company, corporation or other juristic entity), terms “you” and “your,” as used in this Agreement, will mean such organization, and such individual hereby represents that the individual is authorized to enter into this Agreement on such organization’s behalf. EA and you may be referred to in this Agreement collectively as “Parties” and separately as a “Party.” 
NOW THEREFORE, in consideration of the above recitals and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties hereby agree as follows: 

1. DEFINITIONS

1.1. Definitions. Capitalized terms in this Agreement will have the following meanings while other terms are parenthetically defined herein:

“Analytics” will have the meaning provided for such term in Section 4.3. 

“Documentation” means all information provided, directly or indirectly, by us or our Subcontractors to you that describes technical or functional aspects of the Offerings, including any user manuals, guides, release notes, technical manuals, specifications, use policies, license terms, help interfaces, support databases, readme files and other documentation.  

“Effective Date” means the date that you click the “accept,” “agree” or “consent” selector associated with this Agreement or access the SaaS Services, whichever occurs first.  
“EA Platform” means the following items that we control and operate, directly or through our Subcontractors: (a) hardware, including one or more servers; and (b) the object code of the software specified in the applicable Order Summary, together with any Third Party Technology used by us or our Subcontractors in conjunction with such software. The definition of EA Platform expressly excludes all source code. 

“End Users” means: (a) any individual whom has entered into this Agreement in the individual’s personal capacity; (b) the employees of any organization (e.g., a sole proprietorship, partnership, company, corporation or other juristic entity) that has entered into this Agreement, provided that such organization has authorized such employees to use the Offerings; and (c) any contractors of such organization identified in its request that we have approved in writing.  
“Input” means all data, information, content and commands provided by any End User.  

“Monitoring Tools” will have the meaning provided for such term in Section 3.2. 

“Offerings” means the SaaS Services and Documentation. 
“Order Summary” means any webpage, form, email or document provided by us to you that: (a) identifies, describes or specifies the applicable SaaS Services, together with any fees payable or additional terms or conditions that are binding upon you; (b) contains a hyperlink or reference to this Agreement; and (c) is referenced in a purchase order provided by you to us, is accepted by you via your click-to-accept electronic input, or is signed by you via hand-written signature or digital signature. 

“Output” means the data files, documents and data that the SaaS Services generate in response to Inputs provided by End Users.  

“SaaS Services” means the deployment and operation of the EA Platform. 
“Security Credentials” will have the meaning provided for such term in Section 2.3. 

“Subcontractors” will have the meaning provided for such term in Section 3.4. 
“Suggestions” will have the meaning provided for such term in Section 4.3. 

“Third Party Technology” means any third party software, software-as-a-service or data-as-a-service that is usable subject to Third Party Terms.  

“Third Party Terms” means any separate license terms required by any Subcontractors or third party licensors of Third Party Technology.  

“Usage Period” means the limited period of time specified in the applicable Order Summary for your use of the applicable SaaS Services.  

“Usage Right” will have the meaning provided for such term in Section 2.1. 

2. YOUR USAGE RIGHT, RESTRICTIONS AND OBLIGATIONS
2.1 Usage Right. Subject to the terms and conditions of this Agreement, we hereby grant to you, a worldwide, non-assignable, non-transferrable, non-sublicensable, revocable, limited, non-exclusive right to use the SaaS Services, as specified in the applicable Order Summary, together with the associated Documentation solely for use by End Users for your internal business operations (“Limited Purpose”) and solely during the applicable Usage Period (“Usage Right”). The Usage Right will automatically terminate upon the expiration of the applicable Usage Period, the termination thereof, or the termination of this Agreement, whichever comes first.  

2.2 Limitations. Your use of the Offerings will be limited to, and restricted by, the restrictions and terms provided in the applicable Order Summary. Without limiting the foregoing, if the applicable Order Summary states any limitations to the quantity of End Users, data storage capacity or other quantitative or volumetric limitations, your use of the applicable Offerings will be limited to such limitations, and you will not attempt to circumvent such limitations. Unless the applicable Orders Summary expressly states otherwise, you will not allow any End User to use the login credentials of any other End User.
2.3 Restrictions, Conditions and Contingencies. The granting of the Usage Right will be contingent upon and conditioned upon your and the End Users’ full compliance with the terms and conditions of this Agreement (including the terms provided in Sections 2.1 and 2.2, this Section 2.3, and Sections 4, 5 and 9), the applicable Documentation and the applicable Order Summary. In the event of the breach of any such terms or conditions, the Usage Right and associated Usage Period will be automatically revoked and terminated. You and the End Users will not directly or indirectly (by causing or permitting others to): (a) license, sublicense, sell, resell, market, rent, lease, sublease, loan, transfer, assign, pledge, hypothecate, alienate, encumber, distribute, display, publish, host, outsource, disclose, permit timesharing or service bureau use of, make available or accessible to any third party, or otherwise commercially exploit, any part of the Offerings or EA Platform; (b) “frame” or “mirror” any part of the Offerings or EA Platform on any server or other infrastructure of any third party; (c) make any programs or materials resulting from any Offerings available in any manner to any third party for use in the third party’s business operations, except that you may download and distribute Output based on the intended functionality of the SaaS Services; (d) enter into time sharing or data sharing arrangements with any third party that involve the use of any part of the Offerings or EA Platform; (e) modify, enhance, adapt, improve, or create derivative works of any part of the Offerings or EA Platform; (f) disassemble, decompile, decrypt, reduce to human-readable form, port, translate, localize, reverse engineer or hack any part of the Offerings or EA Platform by any means or methods; (g) access, view, assemble, reconstruct, identify or discover any source code of any part of the EA Platform, the structure, sequence or organization of such source code or any algorithms, methods, or models contained in, characterized by or corresponding to such source code; (h) remove, alter or modify any markings or notices of us or our Subcontractors’ proprietary rights, including attribution, copyright, proprietary and other legal notices displayed on, by or through the Offerings; (i) access or use any part of the Offerings for any purpose, reason or motive other than the Limited Purpose; (j) access or use any part of the Offerings to develop or support, or assist a third party in developing or supporting, products or services competitive with us; (k) submit or transmit to the EA Platform, any Input containing software malware, viruses, worms, Trojan horses, or other harmful computer code, files, scripts, agents, or programs; (l) interfere with, disable, encumber, impede, or disrupt the integrity or performance of any SaaS Services, or the operation of the EA Platform; (m) cause any denial of service with respect to the SaaS Services; (n) perform or disclose any functional evaluation, probes, scans, vulnerability tests or benchmark or performance tests of any part of the Offerings or EA Platform without our prior written consent; (o) use any Third Party Technology provided by us independent of the Offerings; (p) perform or disclose any of the following security test activities related to any part of the Offerings or EA Platform without our prior written consent: network discovery, port and service identification, vulnerability scanning, password cracking, remote access testing or penetration testing; (q) cause or enable any robot, bot, spider, scraper, wanderer, gatherer, harvester, site search/retrieval application or other automatic device, data processor, software module or process (“Robot”) to: (1) penetrate, interact with or operate with any part of the Offerings or EA Platform; (2) conduct any step, aspect or portion of any process managed by any part of the Offerings or EA Platform; or (3) extract, data mine, pull or retrieve any information or data from any part of the Offerings or EA Platform; (r) use, perform or reproduce any part of any Offerings or EA Platform in conjunction with any Robot; (s) obtain unauthorized access to any part of the Offerings, by bypassing any security credentials (including login credentials, license keys, codes, security measures or license control features) that limit, track or record the number of users, in or for the Offerings (“Security Credentials”); (t) descramble, circumvent, decrypt or bypass any Security Credentials; (u) share any Security Credentials with any third party or allow any third party to use any Security Credentials without our prior written consent; (v) access or use any Offerings after the end of the Usage Period for such Offerings or the termination of this Agreement, whichever comes first; or (w) violate any other usage restrictions contained in the Documentation.  

2.4 Technology Requirements. The applicable Order Summary or Documentation may specify certain hardware, software, software-as-a-services, networks, network configurations or computer system requirements necessary for you to receive full access to and functionality of the Offerings, which we may periodically update as set forth in written notices to you (collectively, the “Technology Requirements”). You will, at your sole expense, procure, implement and maintain the hardware, software and infrastructure necessary to satisfy the Technology Requirements throughout the term of this Agreement. 
2.5 Input. You will be solely responsible for the use, accuracy, quality, legality, reliability and appropriateness of all Input. In connection with your use of the Offerings, you will not conduct any activity (including collecting, using or disclosing any Input or Output) that causes: (a) any infringement or misappropriation of any intellectual property rights or other rights of any third party; (b) the violation of any third party’s privacy rights or data property rights; (c) the violation of any applicable law. In addition to any other rights afforded to us under this Agreement, we reserve the right, but have no obligation, to take remedial action if any Input violates the foregoing restrictions, including disabling the Offerings to suspend the SaaS Services. We will have no liability to you arising from any such action taken by us. 
2.6 Responsibility for End Users. You will be responsible for identifying and authenticating all End Users for approving their access to the Offerings, for controlling against unauthorized access by End Users, and for maintaining the confidentiality of Security Credentials and account information of the End Users. You hereby accept responsibility for, and will be responsible for, the timely and proper termination of End User records in your local identity infrastructure (e.g., intranet or central server) or on your local computers or mobile devices. We will not be responsible for any harm caused by End Users, including individuals who are not authorized to have access to the Offerings but who are able to gain such access because Security Credentials or accounts were not terminated on a timely basis in your local identity management infrastructure or your local computers or devices. You will be responsible for all activities that occur under your and your End Users’ Security Credentials or accounts or that result from your or your End Users’ access to the Offerings. You will provide written notice to us immediately after discovering any unauthorized use of the Offerings.   

2.7 Third Party Technology. The Offerings may contain or require the use of Third Party Technology. In such event, you will be responsible for complying with the Third Party Terms specified by us that govern your use of such Third Party Technology. We may provide certain notices to you within the Documentation in connection with such Third Party Technology. You will not acquire any ownership of, or intellectual property rights in, the Third Party Technology other than the limited, non-exclusive right to use such Third Party Technology in conjunction with the Offerings in accordance with this Agreement.  
2.8 Records; Audits. At any time during the term of this Agreement, we may remotely monitor and inspect your and End Users’ use of the Offerings through the use of Monitoring Tools or other means to assess your compliance with this Agreement. You will keep and maintain true and accurate records relating to the use of Offerings by you and End Users, including the information and data to enable us to track and confirm compliance with this Agreement. You will provide such records to us upon request. No more than once per calendar year, we may provide you with a written audit notice. Within thirty (30) days after such notice, we may, during regular business hours, audit you for the sole purpose of assessing your compliance with this Agreement. In each such audit, our auditors (including their computer scientists, software compliance auditors, accountants, attorneys and employees) may access your books, records, information, servers and computers at the facilities where the Offerings are operated or used. If any audit under this Section reveals that you have used the Offerings beyond the scope or limits permitted by this Agreement, you will promptly: (a) pay to us, all fees based on such overuse; and (b) reimburse us for our reasonable out-of-pocket expenses incurred in connection with performing such audit.  
3. OUR RIGHTS AND OBLIGATIONS

3.1 Access. On or before the start of the applicable Usage Period, we will:

(a)
permit you to access the most current version of the applicable SaaS Services generally released to our customers, which you may use in accordance with this Agreement; and
(b)
provide you with updates to the applicable SaaS Services that we elect to generally release in our sole discretion. In each such case, we will automatically provide and install the applicable update and will notify you when the update has been installed. 
3.2 Monitoring Tools. During the term of this Agreement, we may use information technology tools, scripts, software, trackers and utilities (collectively, the “Monitoring Tools”) to monitor, track and administer Offerings and to help resolve your usage requests. 
3.3 Enforcement. We will have the right to inspect and enforce the restrictions and covenants contained in this Agreement at your sole expense, and you hereby agree to promptly notify us of any known violations of such restrictions. 
3.4 Subcontractors. We will have the right to delegate our obligations under this Agreement to our third party subcontractors, including owners, operators, managers, licensors, lessors and suppliers of Third Party Technology, hardware, servers, server facilities and server software (collectively, the “Subcontractors”).  
4. INTELLECTUAL PROPERTY
4.1 Input. We will not acquire any ownership of or title to any Input, which will remain the sole and exclusive property of you, your customers or your other data providers. 
4.2 Offerings. All ownership of and title to the Offerings (including all tangible, intangible and intellectual property rights therein, and all materials supplied to you under this Agreement) will be and remain the sole and exclusive property of us or our Subcontractors. Without limiting the foregoing, we or our Subcontractors will retain all ownership and intellectual property rights (including copyrights, database rights, digital asset rights, trade secret rights, trademark rights and patent rights) in and to the Offerings and Security Credentials and in and to anything developed or delivered by or on behalf of us under this Agreement, including any and all derivatives, customizations, improvements and modifications of any portion of the Offerings. If we conceive, author, create, invent or develop any intellectual property (including any derivatives, customizations, improvements or modifications of any portion of the Offerings) for purposes of or in connection with this Agreement (collectively, the “Improvements”), (a) we will not be deemed to have created any Improvements as a work made for hire commissioned by you under the U.S. Copyright Act or any similar copyright law, (b) you will not acquire any title to or ownership of any copyrights or other intellectual property rights in or to any Improvements, and (c) effective upon any claim by you of any ownership rights in or to any Improvements, you hereby assign, transfer and convey (and agree to further assign, transfer and convey) to us, all such ownership rights. 
4.3 Rights Granted to Us. During the term of this Agreement, we will have the right to use the Input and information collected via the Monitoring Tools for purposes of performing our obligations under this Agreement and for generating data to help us improve or develop our products or services, including analytics, statistics and metrics (collectively, the “Analytics”). During and after the term of this Agreement, we will have the right to use the Analytics in any form that excludes personal information (e.g., anonymized or de-identified forms) to improve or develop our products or services. Furthermore, you hereby grant to us, a worldwide, perpetual, irrevocable, assignable, sublicensable, royalty-free, free-of-charge, non-exclusive right and license to use, copy, reproduce, prepare derivative works of, modify, enhance, perform, display, publish, distribute, commercialize and monetize any and all suggestions, feedback, information, ideas and intellectual property (other than Input and personal information) disclosed by you or End Users related to troubleshooting, enhancing or improving any Offering (collectively, the “Suggestions”). We may authorize our Subcontractors to exercise the rights granted to us in this Section. 

4.4 Reservation of Rights. Except to the extent expressly set forth in this Agreement, you will not receive any right, title, interest or license (express, implied or otherwise) in or to any of our intellectual property or other property.  
5. DATA SECURITY

5.1 Our Data Security Measures. We will use and implement commercially reasonable security measures for the EA Platform. Without limiting such obligation, we will, directly or through our Subcontractors: (a) comply with all applicable laws related to the use, security or safeguarding of Input within our control or possession; (b) safeguard access to the EA Platform according to commercially reasonable administrative, physical and technical safeguards, including encryption protection; (c) promptly (and no later than any deadline required by applicable law) provide you with written notice of any event known by us that involves any unauthorized access to any Input while stored in the EA Platform; and (d) regularly test and monitor the design and effectiveness of our data security safeguards, controls and procedures in accordance with applicable industry standards. 
5.2 Your Data Security Measures. You will use and implement commercially reasonable security measures for the Security Credentials and all hardware, software, devices and infrastructure used by you or End Users to access or use the Offerings (collectively, the “User Environment”). Without limiting such obligation, you will, directly or through your contractors: (a) comply with all applicable laws related to the collection, use, security or safeguarding of Input within your control or possession; (b) safeguard access to the Security Credentials and User Environment according to commercially reasonable administrative, physical and technical safeguards, including encryption protection; (c) promptly (and no later than any deadline required by applicable law) provide us with written notice of any event known by you that involves any unauthorized access to any Security Credentials; and (d) regularly test and monitor the design and effectiveness of your data security safeguards, controls and procedures in accordance with applicable industry standards. 
5.3 Data Retention. Unless the applicable Order Summary expressly provides otherwise, (a) it will be your sole responsibility, during the applicable Usage Period, to download, save and retain copies of the Input and any Output generated by you or End Users, (b) we will not be obligated, after the applicable Usage Period, to provide you with copies of or access to any Input or such Output, and (c) we may permanently delete or overwrite the Input and such Output upon the expiration or termination of the applicable Usage Period. 
5.4 Exceptions. If you or any End User publishes, publicly discloses or puts into the public domain, any portion of the Input or Output, for example, by submitting such portion to a governmental entity that publishes such portion, our obligations under this Section 5 will not apply to such portion. 
6. WARRANTIES
6.1 Mutual Warranties. Each Party hereby represents and warrants that: (a) if such Party is a corporation, limited liability company, organization or other juristic entity, such Party is duly organized, existing and in good standing under the laws of the state or jurisdiction in which it was established or formed; (b) such Party has all the requisite power and authority to execute, deliver, and perform such Party’s obligations under this Agreement; (c) the execution, delivery, and performance of this Agreement has been duly authorized by such Party; (d) no approval, authorization, or consent of any governmental or regulatory authority is required to be obtained or made by such Party in order for such Party to enter into and perform such Party’s obligations under this Agreement; and (e) such Party’s activities carried out in connection with this Agreement will comply with all applicable laws.  

6.2 DISCLAIMER OF WARRANTIES. THE OFFERINGS ARE BEING PROVIDED BY US ON AN “AS IS” AND “AS AVAILABLE” BASIS WITHOUT WARRANTY OF ANY KIND OR NATURE EXCEPT FOR THE LIMITED WARRANTIES PROVIDED BY US IN SECTION 6.1. WE DO NOT WARRANT OR GUARANTEE THAT: (A) THE OFFERINGS WILL OPERATE OR BE PERFORMED ERROR-FREE, UNINTERRUPTED, OR FREE OF DOWNTIME, OR THAT WE WILL CORRECT ALL ERRORS IN THE OFFERINGS, (B) THE OFFERINGS WILL OPERATE IN COMBINATION WITH ANY HARDWARE, SOFTWARE, SYSTEMS OR DATA NOT PROVIDED BY US OR SPECIFIED IN THE APPLICABLE DOCUMENTATION, OR (C) THE OFFERINGS WILL SATISFY YOU OR MEET YOUR EXPECTATIONS OR BUSINESS OBJECTIVES. EXCEPT FOR THE LIMITED WARRANTIES PROVIDED BY US IN SECTION 6.1, WE HEREBY DISCLAIMS ALL WARRANTIES, WHETHER EXPRESS, IMPLIED OR STATUTORY, WITH RESPECT TO THE OFFERINGS AND ALL OTHER MATTERS RELATED TO THIS AGREEMENT, INCLUDING ALL WARRANTIES OF MERCHANTABILITY, NON-INFRINGEMENT, AND FITNESS FOR A PARTICULAR PURPOSE EVEN IF WE HAVE BEEN INFORMED OF SUCH PURPOSE.  
7. LIMITATION OF LIABILITY

7.1 EXCLUSION OF SPECIAL DAMAGES. NEITHER WE NOR OUR RELATED PERSONS, AFFILIATES, CONTRACTORS, SUBCONTRACTORS OR LICENSORS WILL BE LIABLE TO YOU OR YOUR RELATED PERSONS, AFFILIATES, CONTRACTORS, SUBCONTRACTORS OR LICENSORS FOR ANY CONSEQUENTIAL, INDIRECT, SPECIAL, PUNITIVE, EXEMPLARY, OR INCIDENTAL DAMAGES OF ANY KIND OR NATURE, WHATSOEVER, WHETHER SUFFERED BY YOU OR ANY THIRD PARTY, WHETHER FORESEEABLE OR UNFORESEEABLE (INCLUDING LOST PROFITS OR LOST OPPORTUNITIES, INVESTMENT LOSS, BUSINESS INTERRUPTIONS, DATA LOSS, PROPERTY DAMAGE, DAMAGE TO GOODWILL OR OTHER ECONOMIC LOSS) REGARDLESS OF WHETHER ARISING OUT OF BREACH OR FAILURE OF EXPRESS OR IMPLIED WARRANTY, BREACH OF CONTRACT, MISREPRESENTATION, NEGLIGENCE, STRICT LIABILITY IN TORT OR OTHERWISE.  

7.2 MAXIMUM LIABILITY. NOTWITHSTANDING ANYTHING IN THIS AGREEMENT TO THE CONTRARY, OUR LIABILITY TO YOU FOR ALL DAMAGES ARISING OUT OF OR RELATED TO THIS AGREEMENT (REGARDLESS OF THE FORM OF ACTION THAT IMPOSES LIABILITY, WHETHER IN CONTRACT, EQUITY, NEGLIGENCE, INTENDED CONDUCT, TORT OR OTHERWISE), WILL BE LIMITED TO, AND WILL NOT EXCEED, IN THE AGGREGATE FOR ALL CLAIMS, ACTIONS AND CAUSES OF ACTION OF EVERY KIND AND NATURE, THE TOTAL AMOUNT OF FEES PAID BY YOU TO US FOR THE OFFERINGS WITHIN THE THREE (3) MONTH PERIOD IMMEDIATELY PRECEDING THE EVENT GIVING RISE TO SUCH CLAIM. 
8. INDEMNIFICATION

8.1 Indemnification by Us. We will defend, indemnify and hold harmless, you including your affiliates, managers, directors, officers, employees and agents, from and against any and all losses, claims, lawsuits, proceedings, expenses, recoveries and damages, including reasonable legal expenses, costs and attorneys’ fees arising out of or relating to any third party claim (each, a “Claim”) arising from or caused by: (a) any infringement of a third party’s intellectual property rights caused by the use of any Offering in accordance with this Agreement; or (b) any unauthorized access to the Input in the possession or control of us or our Subcontractors that is caused by our breach of Section 5.1; provided, however, that we will have no obligation under this Section for any Claim to the extent such Claim is caused by any act, omission or event giving rise to your indemnification obligation under Section 8.2.  

8.2 Indemnification by You. You will defend, indemnify and hold harmless, us including our affiliates, managers, directors, officers, employees and agents, from and against any and all Claims arising from or caused by: (a) the use of any Offerings by you or any End User in violation of this Agreement or otherwise in any manner contrary to the applicable Documentation; (b) any unauthorized access to the Input or Offerings that is caused by any act or omission by any End User or you, including your breach of Section 5.2; (c) your rendering of any service to any third party that involves the use of any Offerings, Input or Output; or (d) any breach of this Agreement, violation of applicable law, gross negligence, or intentional wrongdoing by you or any End User that involves the use of any Offerings, Insput or Output. 
8.3 Indemnification Procedures. Each Party having a right to indemnification under this Section 8 (“Indemnified Party”) will: (a) notify the other Party (“Indemnifying Party”) promptly in writing, not later than thirty (30) days after the Indemnified Party receives written notice of the applicable Claim (or sooner if required by applicable law); (b) give the Indemnifying Party sole control of the defense and any settlement efforts related to the Claim, except that the Indemnifying Party will not admit any liability or wrongdoing on the part of the Indemnified Party without the Indemnified Party’s prior written consent; and (c) at the Indemnifying Party’s expense, give the Indemnifying Party the assistance and cooperation that the Indemnifying Party finds necessary to fully defend against or settle the Claim.  
8.4 Infringement Alternatives. If we conclude that any Offering has infringed upon or is likely to infringe upon any third party’s intellectual property rights, we may disable or remove such Offering and provide you with written notice thereof. In such event, we may choose to either modify such Offering to be non-infringing (while substantially preserving its utility or functionality) or obtain a third party license to allow for continued use. If these alternatives are not technically feasible or commercially reasonable, we may immediately terminate the applicable Usage Period (or this Agreement entirely) upon written notice to you and provide you with a pro-rated refund of any prepaid fees for the unused portion of the Usage Period. THE REMEDIES SET FORTH IN THIS SECTION CONSTITUTE YOUR SOLE AND EXCLUSIVE REMEDY AGAINST US, AND OUR COMPLETE LIABILITY, WITH RESPECT TO ANY INTELLECTUAL PROPERTY CLAIM UNDER SECTION 8.1.  

9. CONFIDENTIALITY

9.1 Confidential Information. Each Party (“Receiver”) acknowledges that it might receive Confidential Information (defined below) from the other Party (“Discloser”) for purposes of or in connection with this Agreement. The term “Confidential Information,” as used in this Agreement, will mean the Order Summaries, the financial and economic terms therein, personally-identifiable information, the Input, Offerings, Security Credentials, technical, financial, legal and business information, books and records, know-how, trade secrets, source code of software (which is not licensed to you under this Agreement), Suggestions, Analytics, and any performance data or metrics regarding the Offerings, all of the foregoing excluding any and all information that: (a) is within or falls within the public domain through no act or omission of Receiver or its agents or employees; (b) was possessed by Receiver before receipt from Discloser, as evidenced by documentation existing before the date of such receipt; (c) is provided to Receiver by a third party who has the legal right to do so without breaching a duty owed to Discloser; or (d) is required to be disclosed pursuant to written court order, provided that Receiver provides Discloser with sufficient advance written notice to allow Discloser to seek a protective order or to contest any such court order. For purposes of clarity, if you or any End User publishes, publicly discloses or puts into the public domain any portion of the Input or Output, for example, by submitting such portion to a governmental entity that publishes such portion, such portion will not be deemed your Confidential Information.  
9.2 Obligations. During and after the term of this Agreement, Receiver will: (a) hold and maintain in confidence, all Confidential Information received from Discloser; (b) not disclose the Confidential Information received from Discloser to any third party unless such third party is contractually bound, in writing, to terms and conditions consistent with those set forth in this Section 9; and (c) not use the Confidential Information received from Discloser for any purpose other than the purposes of this Agreement during the term of this Agreement. Within ninety (90) days after Discloser’s written request following the termination or expiration of this Agreement, Receiver will return to Discloser, all of Discloser’s Confidential Information or permanently destroy such Confidential Information; provided, however, that if we have archived any such Confidential Information of yours in a data backup system of us or our Subcontractors, we may delay such destruction to the next available purge point of such backup system.  
10. FEES AND PAYMENT

10.1 Fees; Invoicing; Payment. Each Order Summary may set forth any fees owed by you under this Agreement. Except as otherwise set forth in the applicable Order Summary, you will pay to us, the fees specified in the Order Summary within thirty (30) days after receiving our invoice for such fees. 

10.2 Payment Method; Late Fee. All prices and monetary values in this Agreement will be in United States Dollars and will be paid in United Stated Dollars. You will make all payments under this Agreement by check, wire or ACH transfer, as specified by us. You will pay for any and all payment transaction fees, including any wire and ACH fees. Payments provided for in this Agreement, when overdue, will bear interest at the lower of: (a) one and one-half percent (1.5%) per month; or (b) the maximum rate permitted by law. Payment of such interest by you will not limit, in any way, our right to exercise any other remedies we may have as a consequence of the lateness of any payment. You will owe, and pay for, all of our expenses and costs (including reasonable attorney fees) incurred by us in our efforts to collect past due amounts owed by you under this Agreement.  
10.3 Taxes. All amounts owed to us pursuant to this Agreement will be paid without deduction of exchange, collection or other charges, and, specifically, without deduction of withholding or similar taxes or other government-imposed fees or taxes. You will be solely responsible for paying for all sales, use, excise and other similar taxes or duties (other than taxes based on our net income) that may be assessed by any tax authority in connection with this Agreement or the Offerings (collectively, the “Transactional Taxes”). Any invoice or statement issued by us may set forth charges for Transactional Taxes that are owed pursuant to applicable law. In such event, we will remit any collected Transactional Taxes to the applicable tax authority. You will remain fully responsible for remitting all uncollected Transactional Taxes to the applicable tax authorities. 
11. TERM AND TERMINATION
11.1 Term. The term of this Agreement will begin on the Effective Date and end upon the expiration of all Usage Periods; provided, however, that any Usage Period or the entire term of this Agreement may be terminated earlier or extended in accordance with the terms of this Section 11 set forth below.  

11.2 Automatic Extension. Unless the applicable Order Summary expressly states otherwise, upon the expiration of each Usage Period, such Usage Period will be automatically extended for a three (3) month period unless either Party provides the other Party with a written termination notice at least thirty (30) days before the expiration of such Usage Period.  

11.3 Suspension. If you fail to pay any fees by the applicable due date in accordance with the applicable Order Summary, we will have the right, upon one (1) business day advance written notice to you, to suspend and withhold the applicable Offerings until all such fees are paid in full, together with any interest owed under Section 10. Such right of ours will not limit or waive our right to terminate this Agreement for breach under Section 11.4 or our other remedies that may be available in equity or at law.  

11.4 Termination for Breach. If either Party breaches a term or condition of this Agreement and fails to cure the breach within thirty (30) days after receiving written specification of the breach from the non-breaching Party, then the non-breaching Party may terminate its obligations under the applicable Order Summary or may terminate this entire Agreement upon written notice to the breaching Party. If we terminate our obligations under such Order Summary or terminate this entire Agreement under this Section, you will pay to us, within thirty (30) days of such notice, all amounts owed by you under this Agreement.  

11.5 Termination for Insolvency. Subject to the provisions of Title II, United States Code, if either Party becomes or is declared insolvent or bankrupt, is the subject of any proceedings relating to its liquidation, insolvency, or for the appointment of a receiver or similar officer for it, makes an assignment for the benefit of all or substantially all of its creditors, or enters into an agreement for the composition, extension, or readjustment of all or substantially all of its obligations, then the other Party, by giving written notice to such Party, may terminate this Agreement as of the date specified in such written notice.  

11.6 Independence of Order Summaries. The Offerings specified in one Order Summary by us constitutes a contractual commitment that is separate from any other Order Summary provided by us. Your obligation to pay fees for Offerings specified in one Order Summary is not contingent upon our fulfillment of our obligations under any other Order Summary. 

11.7 Effect of Termination. Upon the expiration or termination of any Usage Period, you and all End Users will immediately discontinue using the applicable Offerings. Upon the expiration or termination of this Agreement, you and all End Users will immediately: (a) discontinue using all Offerings; and (b) return to us or permanently destroy, all Security Credentials, all Documentation, all of our Confidential Information, and all media furnished by us.  
11.8 Survival. The restrictions, prohibitions and obligations under Sections 2.1 through 2.7 (and our rights under such Sections) will survive the termination or expiration of this Agreement. Furthermore, the rights and obligations under the following provisions of this Agreement will survive the termination or expiration of this Agreement: Section 4, Sections 6 through 9, Section 10 (with respect to any amounts owed as of the date of such termination or expiration) and Section 12, together with all other provisions which, by their terms, contemplate survival.  

12. MISCELLANEOUS

12.1 Force Majeure. We will not be liable for any failure or delay in the performance of our obligations pursuant to this Agreement, and such failure or delay will not be deemed a breach of this Agreement or grounds for termination hereunder if such failure or delay is caused, directly or indirectly, by means any fire, flood, earthquake, storm, element of nature, act of God, act of war, terrorism, cyberattack, riot, civil disorder, rebellion, revolution, labor strike, labor lockout, epidemic, pandemic, public health crisis, failure of public utilities, interruption or failure of the Internet, industry-wide unavailability of raw materials or parts, change in any applicable law, the illegality of any activity or transaction related to this Agreement, or any other cause beyond our reasonable control (“Force Majeure Event”). Upon the occurrence of a Force Majeure Event, we will be excused from any further performance of those of our obligations under this Agreement affected by the Force Majeure Event for as long as: (a) such Force Majeure Event continues; and (b) we continue to use commercially reasonable efforts to recommence performance whenever and to whatever extent possible. If we are delayed by a Force Majeure Event, we will endeavor to promptly notify you by telephone or email. Such notification will include an explanation in reasonable detail of the nature of the Force Majeure Event. If any Force Majeure Event causes the stoppage of any Offering for a period of three (3) consecutive business days, you will have the right to terminate the applicable Usage Period. In such event, we will provide you with a pro-rated refund of any prepaid fees for the unused portion of such Usage Period.  
12.2 Export Regulations. The export laws and regulations of the United States and any other relevant local export laws and regulations will apply to the Offerings. Such export laws will govern your and End Users’ use of the Offerings (including technical data) and any deliverables provided under this Agreement. You will comply with all such export laws and regulations (including “deemed export” and “deemed re-export” regulations). You will not, directly or indirectly, export any data, information, software programs or materials contained within or resulting from Offerings (or direct product thereof) in violation of these laws. You will not use any output, data, information, software programs or materials resulting from Offerings (or direct product thereof) for any purpose prohibited by these laws, including for purposes of nuclear, chemical or biological weapons proliferation, or the development of missile technology. Your export, transfer, assignment or other movement of Offerings in violation of applicable trade control regulations will result in the automatic termination of this Agreement and all rights to use the Offerings. 
12.3 Independent Contractors. In the performance of this Agreement, the Parties will at all times act as, and be deemed, independent contractors. Neither Party nor any of its employees, agents or officers will be considered an employee, joint venturer, agent or partner of the other Party. Neither Party is authorized to assume or create any obligations or responsibilities, express or implied, on behalf of or in the name of the other. Each Party’s agents and employees will at all times be under the exclusive direction and control of such Party.  

12.4 Publicity. Each Party will submit to the other Party, any and all proposed advertising, written sales promotion, press releases, and other publicity matters relating to this Agreement in which the receiving Party's name or mark is mentioned or language from which the connection of such name or mark may be inferred or implied. The submitting Party will not publish or use any such advertising, sales promotion, press releases, or publicity matters without the receiving Party's prior written consent. Notwithstanding the foregoing, we may include your name in our customer list, which may be displayed on our website and in our marketing materials.  
12.5 Notices. All notices under this Agreement will be in writing and may be given by personal delivery, nationally recognized courier service, mail, email or any other commercially reasonable method to each Party’s postal or email address as provided in the applicable Order Summary or as otherwise provided in writing to the other Party. Notices will be deemed to have been received upon the earlier of the following: (a) actual receipt; (b) delivery, if delivered personally or by a nationally or internationally recognized courier service; (c) one business day after being deposited with a nationally or internationally recognized courier service for delivery within twenty-four (24) hours; (d) three business days after being deposited in U.S. mail, by registered or certified mail, return receipt requested and postage prepaid; or (e) a manual, non-automated e-mail reply by the recipient of an emailed notice. Any notice relating to any dispute, claim, termination or breach of this Agreement will be delivered via the method described in the foregoing subsection (b), (c) or (d).  
12.6 Assignment. Neither Party may assign this Agreement, in whole or in part, without the prior written consent of the other Party; provided, however, that we may assign this Agreement to any third party pursuant to a sale of all or substantially all of our assets that pertain to the subject matter of this Agreement or in connection with a merger, corporate reorganization, contractual assignment or other transaction. Any purported assignment in contravention of this Section will be null and void ab initio. This Agreement will be binding on the Parties and their respective successors and permitted assigns.  

12.7 Governing Law; Binding Arbitration. This Agreement will be governed by and construed in accordance with the laws of the State of New York, excluding its conflict of laws principles. In the event of any dispute, controversy, claim or legal action arising from, under, out of, relating to, or in connection with this Agreement, its interpretation or validity, or the breach of this Agreement (each, a “Dispute”), each Party will have the right to submit the Dispute to JAMS for binding resolution if the Parties are unable to resolve the Dispute in writing within ten (10) business days of discussion and consultation. The arbitration will be administered by JAMS pursuant to its Comprehensive Arbitration Rules and Procedures. The Dispute will be resolved exclusively and finally by JAMS. The Parties will agree upon another arbitration forum if JAMS ceases all of its operations. The arbitration will be conducted by and before three (3) arbitrators. The Parties will confer to mutually select the arbitrators. If the Parties are unable to agree upon the arbitrators within thirty (30) days after the Dispute is submitted to JAMS, JAMS will independently assign the arbitrators. The arbitrators will apply the laws of the State of New York and no other state, excluding its conflict of law principles. The arbitrators will not have the right to award treble damages, punitive damages or attorneys’ fees to either Party. The location of the arbitration will be exclusively within New York County of the State of New York. The arbitration will be conducted in the English language. The decision or award rendered in the arbitration will be final and binding on the Parties, and judgment may be entered thereon in any federal or state court having jurisdiction. TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, EACH PARTY HEREBY KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES ALL RIGHT TO TRIAL BY JURY FOR ANY AND ALL DISPUTES AS WELL AS ALL RIGHT TO FILE ANY LAWSUIT OR INITIATE ANY LEGAL PROCEEDING OTHER THAN ARBITRATION UNDER THIS SECTION. THIS WAIVER WILL BE IRREVOCABLE AND PERPETUAL. EACH PARTY UNDERSTANDS AND ACKNOWLEDGES THAT: (A) IN THE ABSENCE OF THIS SECTION, IT WOULD HAVE HAD A RIGHT TO LITIGATE DISPUTES THROUGH A JURY TRIAL; AND (B) THIS WAIVER IS A SUBSTANTIVE TERM BARGAINED BY EACH PARTY AS CONSIDERATION FOR ENTERING INTO THIS AGREEMENT. This Section will be governed by the Federal Arbitration Act (Title 9 U.S. Code Section 1 et. seq.). 
12.8 Equitable Relief. Notwithstanding anything in this Agreement to the contrary, in the event of your breach or threatened breach of Section 2, 4, 5 or 9 of this Agreement, you acknowledge that our remedies at law would be inadequate and that we would suffer continuing and irreparable injury to our businesses and opportunities, and therefore, in the event of any such violation or threatened violation, we will be entitled, in addition to any other remedies available, to seek a temporary restraining order and other injunctive relief without any requirement to prove actual damages or to post a bond, and we will be entitled to any other appropriate equitable relief that the court deems proper. With respect to any Dispute involving any legal action carried out by us in accordance with this Section, (a) the courts of the State of New York (state and federal) will have sole and exclusive jurisdiction over such Dispute and action, (b) each Party hereby waives all claims of immunity from such jurisdiction, (c) venue for such action will exclusively be located in the state courts in New York County of the State of New York or in the United States District Court for the Southern District of New York, and (d) such courts will apply the laws of the State of New York, excluding its conflict of laws principles.  

12.9 Waiver. Neither Party's delay or failure in enforcing any right or remedy afforded under this Agreement or by law will prejudice or operate to waive that right or remedy or any other available right or remedy.  

12.10 Severability. If any term of this Agreement is held invalid or unenforceable by a court of competent jurisdiction, or becomes invalid or unenforceable by operation of law, the remainder of this Agreement will continue in full force and effect, and such term will be replaced with another term consistent with the purpose and intent of this Agreement.  

12.11 Modification for Enforceability. If any provision of this Agreement is deemed unenforceable because of its scope in terms of disclaimer, limitation, waiver, area, time, business activities or ownership, the arbitrator or court making such determination will have the power to modify such provision, through reductions or limitations thereon or to delete specific words or phrases, and in its reduced form, such provision will then be enforceable and will be enforced under applicable law.  

12.12 Entire Agreement. This Agreement, including the Order Summaries, forms the entire and complete agreement between the Parties, and this Agreement supersedes all prior or contemporaneous agreements or representations, written or oral, regarding the subject matter of this Agreement. 

12.13 Amendment. This Agreement may not be modified, and the rights, obligations and restrictions may not be altered or waived, except in a writing signed by authorized representatives of both Parties. This Agreement will not be modified by any course of dealing, course of performance or usage of trade.  

12.14 Controlling Terms; Conflicts. This Agreement will supersede the terms in any document or writing (in paper or electronic form) provided by you, including any purchase order or other non-EA document, and such terms will be deemed null, void and of no legal effect even if signed by our representative. In the event of a conflict between the terms set forth in the Sections of this Agreement and the terms set forth in any Order Summary, the terms in such Sections will control and prevail except that, if such conflict involves pricing or payment amounts, the terms of such Order Summary will control and prevail.  

12.14 English Language. This Agreement will be interpreted and construed exclusively in the English language. All notices and correspondence related to this Agreement will be written exclusively in the English language.  

12.15 Construction; Interpretation. Each Party acknowledges and agrees that: (a) the Parties have participated jointly in the negotiation and drafting of this Agreement; (b) it or its counsel has reviewed and negotiated the terms and provisions of this Agreement; (c) no presumption or burden of proof will arise favoring or disfavoring any Party by virtue of the authorship of any of the provisions of this Agreement or the changes made through revisions; (d) the rule of construction to the effect that any ambiguities are resolved against the drafting Party will not be employed in the interpretation of this Agreement; (e) any reference to applicable law will be deemed to refer to all national, federal, state, local, municipal and foreign statutes and laws, including all rules and regulations promulgated thereunder; (f) all terms defined in the singular form will have the same meaning in the plural form, and all terms defined in the plural form will have the same meaning in the singular form; (g) the word “will” has the same legal effect and force as the word “shall;” and (h) the word “including” means “including, without limitation,” the word “includes” means “includes, without limitation,” and the word “or” will not be exclusive.  
12.16 Further Assurances and Cooperation. Upon our reasonable request, you will execute any additional certificates, instruments or other documents that may be reasonably necessary to fully implement this Agreement.  

12.17 Electronic Signature. For purposes of this Agreement, (a) your electronic signature will be deemed your written signature, and (b) the following will be deemed your electronic signature of this Agreement or any Order Summary: (i) your clicking, tapping or selection of any box, circle, button or other graphical element that is described as your consent, acceptance, approval or agreement on any screen or graphical interface that you receive from us or our Subcontractors; (ii) your consent, acceptance or approval expressed in any email, HTML document, web interface, mobile interface or other graphical interface received by us; and (iii) any image that represents your signature, including your printed name displayed in standard or stylized format on an electronic document in PDF or other digital format. You agree that your electronic signature of this Agreement or any Order Summary will be deemed, and will have the same force and effect as, your original, hand-written signature of such document.  
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